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                  STATEMENT OF THE PROCEEDINGS 
   
        These proceedings arose from Charges filed with the Employee 

Relations Commission [hereinafter “ERCOM’] by the Association of 

District Attorneys [hereinafter “ADDA”] in UFC Case No. 24.08, Steven 

Ipsen hereinafter “Ipsen”] in UFC Case No. 10.08, and Marc Debbaudt 

[hereinafter “Debbaudt”] in  UFC Case No. 22.08 against the Los Angeles 

County  District Attorney’s Office [hereinafter “District  Attorney”]  in 

which the Charging Parties allege Respondent has violated Section 12 (1)of 

the Employee Relations Ordinance, in that it has interfered, coerced, and 

restrained ADDA, and the Charging Parties in the exercise of their rights 

set forth in the Ordinance. 
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                          STATEMENT OF THE PROCEEDINGS 

           ERCOM consolidated these three cases and appointed the 

undersigned to hear these matters and render a Decision and 

Recommended Order.  Hearings were duly held at the Hall of 

Administration, 500 W. Temple Street, Los Angeles, California on May 

18, 22, 28, June 29, July 9, September 11, 18, November 10, December 2, 

and 21 of 2009, and on January 14, 22, February 24, March 10 and 16, 

April 20, 27, 28, May 4, May 19, May 28, June 16, and July 15 of 2010.  

All parties were given the opportunity to participate fully in the 

proceedings. 

During the lengthy hearings in these three consolidated cases, from 

the time they began until they were taken under submission by the 

Hearing Officer,  ten attorneys participated, and more than thirty 

witnesses gave testimony, some at great length.  During that time a 

number of motions were made both by the Charging  Parties and by 

Respondent, and voluminous exhibits were marked by counsel and 

received in evidence by the Hearing Officer. 
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 The individual Charging Parties initially appeared in propria 

persona.  ADDA appeared initially through Craig Renetzky, Esq.  

Richard Shinee, Esq. of the law firm of Green and Shinee appeared as 

counsel for the Union on December of 2009, having been substituted in 

for Mr. Renetzky.  The Office of the District Attorney initially appeared 

through Donna R. Evans, Esq. of the law firm of Liebert, Cassidy & 

Whitmore and Deputy County Counsel Julie Dixon Silva.  Subsequently, 

on March 16, 2010, L. Trevor Grimm, Esq. and Michelle Ghaltchi, Esq. of 

the law firm of Manning and Marder replaced Ms. Evans as counsel for 

Respondent. Then, on April 20, 2010, Brian Hershman, Esq. and John 

Sasaki, Esq. of the law firm of Jones, Day were substituted in place of Mr. 

Grimm and Manning & Marder.  Other counsel who appeared during the 

course of the hearings were Alvin House, Esq., counsel for Deputy 

District Attorney Peter Alston Burke, and Michael Thomas, Esq.,  

appointed by the County to represent Paul Causey, the Executive Officer 

of the Commission in connection with a subpoena served upon him. 

Each of the parties and their counsel were afforded the opportunity 

to present relevant evidence on the issues before the Hearing Officer, 

including presenting documents and calling witnesses, and cross-examining 
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opposition witnesses, except that when the Charging Parties sought to call 

Steven Cooley, the District Attorney, as a witness in their case, he failed 

and refused to appear though he was served with validly issued subpoenas. 

When his then counsel, Ms. Evans, agreed  to produce him, the Hearing 

Officer ordered him to appear on a date certain, i.e., December 4, 2009.  

Upon his subsequent failure to appear on that date, the Hearing Officer 

accordingly drew a negative inference.   

Both sides having rested, the matter was taken under submission by 

the Hearing Officer on July 15, 2010.  Written memoranda were 

thereafter filed in support of the respective positions of the parties on 

October 8, 2010. The Hearing Officer has duly considered all of the 

evidence presented by the parties and their respective arguments in these 

written memoranda in arriving at the following Decision and 

Recommended Order. 

     SUMMARY AND ANALYSIS OF THE EVIDENCE  

        ADDA, one of the Charging parties  herein, is a labor organization 

representing a bargaining unit comprised of non-supervisory Deputy 

District Attorneys, Grades I-IV, employed in the offices of the Los 

Angeles County District Attorney.  ADDA was certified by ERCOM as 
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the exclusive bargaining representative of this unit on March 24, 2008, 

after a Petition was filed on January 12, 2006, and a hearing was held 

before Hearing Officer Robert D. Steinberg concerning the 

appropriateness of the unit.   

The individual Charging Parties, Steve Ipsen and Marc Debbaudt, 

each alleged he was a Deputy District Attorney for the County of Los 

Angeles and has served as an officer of ADDA at all times material hereto.   

           The Office of the District Attorney consists of approximately 

1,100 deputies who prosecute felony proceedings throughout the County, 

and misdemeanor proceedings in unincorporated areas of the County and 

in many of its towns and cities, as well . Steven Cooley is the District 

Attorney of Los Angeles County, having been first elected to that position 

by the voters of Los Angeles County in 2000. 

            The Office of the District Attorney has functioned as an 

established hierarchy at all times material hereto, with the District 

Attorney, Steven Cooley, in the highest position of authority, followed in 

succession by a Chief Deputy District Attorney, three Assistant District 

Attorneys, including Jacquelyn Lacey, and several Bureau Directors.  

These are all upper management positions outside the bargaining unit.  In 
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addition, there are Head Deputies and Deputies in Charge, both of which 

are nevertheless in the unit as well.  The Head Deputy assesses the needs 

of a branch and assigns tasks.  The Deputy in Charge is the lead supervisor 

of an office and is subject to the supervision of the Head Deputy. 

  ADDA began as a social organization at an unspecified time in the 

distant past, but became involved in certain legal and social issues when 

Steven Ipsen was elected its President, this change of purpose beginning 

when the Board of ADDA took a position against Superior Court Judges 

Oki and Westley, who closed court early on Memorial Day, 2003, with 

the result that 73 individuals charged with felonies could not be arraigned 

and many had to be released. Though Ipsen felt the District Attorney was 

initially supportive of ADDA’s position, after a resulting media campaign 

against these judges by ADDA, Cooley came to a meeting of the ADDA 

Board and told the members of the Board “to stop what you are doing.”  

The Board voted, instead, to continue with their efforts and to find 

candidates, including Marc Debbaudt, to oppose these two judges’ 

reelection.  

ADDA, under Ipsen’s direction, and Cooley, took opposing 

positions on a number of proposed pieces of legislation after that date 



 8

involving victim’s rights, proposed changes to the three strikes law, and a 

number of other matters.  Since Ipsen’s reelection as President, ADDA 

has, in addition, directed its efforts more in the direction of improving the 

wages, hours and working conditions for deputy district attorneys in Los 

Angeles County. 

     The District Attorney’s office has long utilized a procedure for 

the periodic transfer of groups of deputies to different locations. These 

group transfers occur approximately six times a year. The displacement of 

approximately 80 to 100 deputies is involved in this process. The official 

purpose of these transfers is to place approximately 25 new hires, and to 

move up the employees whose positions they are replacing, thereby 

allowing transferred attorneys to gain additional experience.  

A list is periodically compiled by certain Bureau Directors as part of 

this process.  At the time in question, these Bureau Directors included 

John Zajac, Pamela Booth, Janet Moore, Richard Doyle, and Jan Maurizi. 

All transfers, according to Mr. Zajac, are made in accordance with the 

needs of the office as section 2.15 of the District Attorney’s Personnel 

Policies Handbook provides, except that individual transfers directed from 

higher up the chain of authority are not questioned.   It was estimated that 
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these individual cases constitute, on average, six positions within every 

group transfer.  The final authority on all transfers is the District 

Attorney.       

Zajac admitted, after initially denying that ADDA and non-ADDA 

members were treated differently in the transfer process, that if a deputy 

was actively involved in ADDA activities, he would not consider him for 

a transfer to certain offices.  Mr. Zajac had earlier stated, furthermore, in a 

Civil Service Hearing concerning ten to twelve members of ADDA’s 

bargaining group, that it “was frustrating” to him that so much work time 

was lost because of these attorneys’ union activities.   Pamela Moore 

testified that in the most recent meetings to discuss transfers every effort 

was made when an opening came up and an officer of ADDA was 

considered as a potential replacement, to pass over the ADDA officer and 

select another individual for the opening.  This was done to avoid 

criticism from ADDA that Board members of ADDA were being 

transferred for the purpose of interfering  with the handling of ADDA 

business.  Apparently these decisions were  not communicated to any 

ADDA officer so affected.  The Bureau adopted this policy because the 

District Attorney “wanted to avoid an argument in [this or other 
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proceedings] that we had selected them specifically because they were a 

member of ADDA.”  No  evidence except this testimony of Zajac and Ms. 

Moore was elicited on this issue during the hearing.  This testimony is 

therefore without contradiction in the record. 

a) The Debbaudt Transfer 

           ADDA presented evidence concerning the transfer of  Marc 

Debbaudt, the sole remaining individual Charging Party. He, like Hyatt 

Seligman, and Robert Dver, both of whom were called as witnesses to 

show a discriminatory pattern on the use of transfers by the District 

Attorney, had connections with ADDA and were transferred to lesser 

positions.   Each of these three deputies had at least twenty years tenure 

with the office, and all had received nothing but outstanding reviews from 

their superiors. None of them was ever disciplined during their careers 

with Respondent.  Each of these individuals was also known to have 

engaged in protected activity prior to their transfers. 

  Debbaudt, a Deputy District Attorney IV, was hired in 1986 and 

was ultimately promoted to his present grade.  Early on in his career he 

was the Deputy in Charge of Chronic Truancy Cases.  He was later 

transferred to downtown Los Angeles to prosecute Hard Core Gang cases, 
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and was successful in 11 of 12 homicide prosecutions.  He subsequently 

was transferred to the San Fernando Branch as a Calendar Deputy.  He 

was then transferred to Pasadena in 2007, again as a Calendar Deputy.  He 

supervised other deputies in these latter two positions. 

    Debbaudt was also the Vice-President of ADDA and had been 

active in ADDA matters since 2004. He was known to be an opponent of 

the District Attorney’s views regarding implementation of the three 

strikes legislation.  But Debbaudt claimed he had always adhered to office 

policy in this regard and that       none of his supervisors, including Zajac 

had expressed any criticism to Cooley of Debbaudt’s handling of three 

strikes cases, or claimed his performance on the job was inconsistent with 

office policy.   

           Debbaudt prepared and signed a letter in July of 2007 asking other 

officials of union locals in Los Angeles County to withhold endorsement 

of Cooley’s reelection campaign, identifying what he considered improper 

and unlawful acts against ADDA.  After this letter was sent out, Ms. 

Lacey, one of the three Assistant District Attorneys in management, 

appeared at an ADDA meeting and demanded to know if Debbaudt was 

authorized to prepare and disseminate the letter.  When this question was 
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answered in the affirmative, Ms. Lacey told the Board that “she was 

directed by the District Attorney to both discredit the letter and 

Debbaudt, and to fully investigate the entire matter.”  Though Ms. Lacey 

testified on two different dates during these hearings, neither she nor any 

other witness disputed this testimony.                        

When ADDA later filed a Charge with ERCOM based on a change 

in performance evaluation standards, Debbaudt was active in the drafting 

and prosecution of that charge. 

In September of 2008, with collective bargaining negotiations in the 

offing and a period of conflict and unrest arising between the negotiating 

parties, Debbaudt was transferred to Pomona Juvenile Court without 

official notice into a non-supervisory position.  Though he asked, he was 

never told the reason for this transfer.  This changed his commuting 

distance from approximately 21 miles a day to more than 40 miles and 

interfered, according to his testimony, with his participation in these 

collective bargaining negotiations. Two months later he was transferred 

from Pomona Juvenile to Sylmar Juvenile. At both locations he was 

assigned to do the same kind of entry level work, work that a Grade II 

Deputy or even a clerical would be qualified  to perform.  Debbaudt made 
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a timely request that the decision to transfer be rescinded, but this request 

was denied. 

        The decision to transfer Debbaudt to juvenile court was made by 

Cooley alone.  It represented the first time, according to Ms. Lacey, that 

Cooley had personally directed a transfer of a single deputy during his 

eight years in office. 

   Zajac recalled that when Ms. Lacey informed the aforementioned  

Bureau Directors of the decision to transfer Debbaudt  to Juvenile Court,  

Ms. Moore questioned this transfer, asking, according to  Zajac, “Is  this 

something we want to  do?”  

Zajac acknowledged that an assignment to a juvenile court was for 

junior deputies, and not appropriate for a Grade IV deputy, and that it 

was “unusual” to transfer a deputy with Mr. Debbaudt’s qualifications to a 

juvenile court. A later meeting was held where Zajac and Ms. Moore were  

informed by Chief Deputy John Spillane that the decision to transfer 

Debbaudt was not going to be reconsidered.  

When Ms. Lacey was called as a witness by the Charging Parties on 

July 9, 2009, she admitted that the District Attorney disliked Debbaudt. 

She believed the basis of this dislike was that Cooley was told by Pasadena 
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Superior Court Judge Joseph F.  Devanon at a social event that  Debbaudt 

had criticized his three strike policy in a  conversation with another 

unnamed judge in Pasadena in 2003 or 2004.  She testified  that this 

animosity motivated Cooley to personally transfer Debbaudt to Juvenile 

Court.  She admitted the transfer was not based on staff needs.   

When Ms. Lacey returned to testify on January 14, 2010,  a full six 

months later, she admitted she had done nothing further to investigate the 

claim Debbaudt had criticized the office policy on three strikes to a 

Pasadena judge.  She had not discussed the matter further with Cooley, 

nor had she inquired of Kerry White, the Head Deputy in Pasadena or 

Zajac, his superior, about the matter and, in fact, she had done nothing 

during those six months to investigate the matter.  Counsel stipulated, in 

responding to a subpoena duces tecum served by the Charging Parties in 

the interim, that there had been no investigation in the office of this 

alleged statement by Debbaudt to the unnamed judge, a statement 

Debbaudt himself denied ever making.  

Almost a year after being subpoenaed to testify by the Charging 

Parties and failing to comply with subpoenas, agreements reached between 
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counsel, and an order of  the Hearing Officer, Cooley appeared 

voluntarily at the hearing on April 27, 2010, as a witness on his own 

behalf.  

Cooley admitted that in his ten years in the office he had had no 

involvement with any transfers of individual parties, the one exception 

being the transfer of Debbaudt from Pasadena Superior Court to a 

Juvenile Court  in Pomona and the subsequent transfer of Debbaudt to 

Sylmar Juvenile in December of 2008. 

Cooley was well aware that Debbaudt had criticized his 

interpretation of the three strikes law early on and during his 2004 and 

2008 reelection campaigns.  He was further aware from Zajac that 

Debbaudt had said that “the blood would be on your hands” if a particular 

defendant was released as a result of this policy and later committed a 

violent crime.  Cooley was told by Judge Devanen that Debbaudt had 

criticized his three strikes policy in a conversation Debbaudt had with an 

unidentified Pasadena Superior Court Judge.  While he knew that 

Debbaudt did not like his policy and had stated as much publicly, he 

admitted this was “his right,” and he took no action against him, but 
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Debbaudt went “too far” he thought, though he neglected to explain what 

he meant by “too far.” 

     Mike Goldstein, a criminal defense attorney, reported to Cooley 

that Debbaudt was “very personally abusive, uncivil, and in a sense, cruel 

and unkind” to Dominic Rivetti, Chief of the Bureau of Investigation and 

a personal friend of Cooley, outside the courtroom where  Goldstein was 

representing Rivetti’s son in a criminal case, Debbaudt saying he “hoped” 

the son would be convicted of the charges against him. Cooley maintained 

that this conduct of Debbaudt was part of the reason for his decision to 

transfer Debbaudt.  

 Cooley also testified that he decided to transfer Debbaudt to 

Juvenile Court to “relieve him of the burden” of worrying about the 

proper implementation of the three strikes   policy.   Later he discovered 

there has been a clerical error in listing “Pomona” as a place of preference 

for Debbaudt and moved him to Sylmar.  In further testimony he stated 

that it was the “blood on your hands” statement that was the decisive 

factor in his decision to transfer Debbaudt.   
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   Cooley also took into consideration the fact that in writing the 

aforementioned letter asking other labor organizations not to support 

Cooley’s campaign for reelection, Debbaudt had signed the letter without 

reading it, suggesting to Cooley a lack of judgment.  He denied the 

decision to transfer Debbaudt was based on his ADDA activities. 

b) The Dver and Seligman Transfers 
 

            Robert Dver, a Grade IV Deputy District Attorney with more 

than 23 years of experience, signed a card with ADDA.  He had served as 

an Assistant Head Deputy in 2001.  Following a one-year assignment in 

San Fernando, he was transferred to the Training Division again as an 

Assistant Head Deputy, where he served for three years.  In these  

positions he exercised supervisory authority over deputies working under 

him. One of the other training deputies during this time was Hyatt 

Seligman.  Approximately six weeks before his testimony in this case, 

Dver was transferred to Pasadena in a non-management position. He had 

expected to be promoted to a Grade V position, based on his standing in 

the promotional exam results.  No one in management gave him any 

reason for his transfer out of a management position, a transfer which 

occurred at the same time Seligman was transferred to Long Beach. 
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 Dver had been advised by Ms. Lacey between 2004 and 2005, a 

person he considered a close friend, that it was bad for his career to be 

seen with Mr. Ipsen, to speak with him, or to associate with ADDA.  She 

told him he would ruin his prospects for a promotion to Grade V if he 

was perceived as doing so. 

On October 17, 2008, despite Ms. Lacey’s warnings, Dver decided 

to have a conversation with Cooley, a man he considered his friend, 

concerning  the possibility of his being on the ADDA bargaining team.  

He had friends on both sides of the bargaining table and felt he could be 

useful as a sort of “bridge.”        

With a vehemence that surprised Dver, Cooley told him that the 

“Union was a disaster,” and that Ipsen was a “crook,” He added that 

ADDA had used the fact Dver had signed a union authorization card as a 

basis to recruit 300 other deputies in the office.   He stated further that 

anyone who worked in the capacity Dver suggested would be somehow 

“contaminated” or words to that effect.1 Dver asked Cooley what he could 

do? Cooley told  him he should get together with Peter Burke and Tom 

Rubinson, two other deputies in the office.  Dver knew Burke was an 

                                                 
1 The District Attorney’s recollection of the comment he had made in this regard was far more specific, see 
infra, p. 17. 



 19

opponent of ADDA  and had had “run ins” with the union.  Later Burke 

contacted him and discussed with him a lawsuit Burke wanted to file 

against ADDA.   

Dver admitted that he later heard about complaints concerning his 

presentation at a Saturday seminar. He discounted this criticism and told 

Ms. Lacey he did not believe that his comments, a humorous reference to 

an attractive female deputy not being married or to another as a “bag 

lady,” were the cause of his transfer.  He received a letter from Cooley 

commending his address at the seminar. 

Michelle Daniels, then the Head Deputy in Training, attended the 

Training Seminar in December of 2008 .  She also reviewed a DVD of that 

seminar which was still extant at the time of the hearing in this case but 

was never introduced by Respondent.  She felt Dver’s comments about 

female deputies in attendance were inappropriate, however she did not 

think his conduct was grave or worthy of discipline. 

 None of the women referred to by Dver at the seminar filed a 

grievance.  There were differing versions of what Dver had said, often 

from witnesses, like Kerry White, who had not attended the Saturday 

Seminar, but took it upon himself to complain because one of the women 
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mentioned, Cynthia Nikono, was his friend and she was upset about the 

comment that she was attractive and should be married. 

 No one who testified, including Cooley, had anything adverse to 

say about Dver’s character or truthfulness.  Ms. Lacey reiterated, in 

January her testimony in July. She told Dver not to become involved with 

ADDA because she wanted to see him promoted to a Grade V status by 

Cooley, and knew that this wish of hers would not be fulfilled if Dver 

participated in the negotiations on ADDA’s side.  

Cooley recalled Dver’s visit to his office in October of 2008 

differently, as a friendly visit.  Dver wanted Cooley’s advice whether he 

should serve on the ADDA negotiation team.  Knowing he had signed a 

card with the union, Cooley told him, “Stay away from those guys.  If you 

sleep with shit, you smell like shit.” These were people he felt Dver 

shouldn’t be involved with. His own opinion of them was negative. When 

he had his meeting with Dver, he “might have” told Dver that he was one 

of the reasons why the union existed and might have said that ADDA was 

a disaster. 

 Cooley admitted suggesting to Dver that he see Peter Burke, who 

both Cooley and Dver knew was opposed to ADDA and had filed a 
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lawsuit against ADDA. Attached to the complaint in this lawsuit was a list 

of ADDA’s members at that time, inadvertently provided to Burke by 

ERCOM staff. 

 Counsel for ADDA called Burke a second time after obtaining an 

order from the Los Angeles Superior Court directing him to answer 

questions he had refused to answer after being ordered to do so by the 

Hearing Officer.    He distributed this Complaint with the attachment to 

various individuals, including Janet Moore, a Bureau Director, who 

maintained her office on the 18th Floor of the Criminal Courts Building, 

the floor where Cooley and certain other members of management also 

maintained their offices.   

  Cooley participated in the decision to transfer Dver and strip him 

of his supervisory power.  Cooley had originally intended to transfer 

Dver, a personal friend of his, to Glendale as the Deputy in Charge, but 

John Paul Bernardi and Sharon Matumoto said that Dver was not 

management material.   They were Dver’s supervisors. But they did not 

say what the basis of their conclusion was and Cooley didn’t ask; this 

despite the fact Cooley had never heard anything but good things about 

Dver in the past. In fact, he had never heard any criticism about Dver 
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until Bernardi spoke up at the meeting.   Dver was then transferred to 

Pasadena in a non-management position.  According to Cooley this had 

nothing to do with either the matters they discussed in their prior meeting 

or Dver’s activities with ADDA. 

Hyatt Seligman was hired by the then District Attorney of Los 

Angeles County in 1979 and had been with the office for more than thirty 

years. In 1983 he was assigned to a medical/legal unit which prosecuted 

physicians accused of crimes. He was promoted to Grade IV in 1988 and 

continued to prosecute cases in the medical/legal area. He served in the 

Training Division from 1996 until 2006, when he was made Manager of 

the Psychiatric Unit, where he supervised five attorneys in the processing 

of cases involving mentally disordered sex offenders. He introduced a 

number of innovations and new procedures while managing this unit 

which received national attention. During the two years he was Director 

in charge of the Psychiatric Unit the significant changes he introduced in 

its procedures  were never criticized by any superior. It required special 

training to do this work. Because it takes a considerable amount of time to 

learn the in and outs of that department, the person who held that 

position usually remained there a minimum of four years. His 
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predecessor, Kent Cahill had served as Manager for ten years in that 

section.       

               Seligman  had been called to testify at the ERCOM proceeding 

in 2007 concerning the appropriate bargaining unit for the new union, the 

labor organization that became ADDA.  After ADDA was certified in 

2008, he was notified by his Director, Richard Doyle, that he was to be 

transferred.  He asked what he had done wrong, since his evaluations in 

the office had always been outstanding.  Doyle answered that he had 

“done nothing wrong and was doing fine.”   He told Seligman he could go 

where he wanted    But his requests to be transferred as a Head Deputy or 

Deputy in Charge were rejected.  Then he asked to be transferred to 

training and his request was granted two weeks later.   

       After approximately a year in training he attended a collective 

bargaining negotiation meeting with management as a member of the 

ADDA bargaining team. He became embroiled in a heated exchange with 

the management representatives present over the new evaluation policy 

and what he characterized as a lack of honesty in the disclosure by 

management of available funds for wage increases.  Two days later he was 

told he was being transferred to Long Beach in a less than supervisory 
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role.  When he called Mike Transberger, the Head Deputy in Long Beach, 

Transberger seemed surprised and asked him if he had requested the 

transfer. He told him he had no opening for him, nor any office space, 

and that his desk would have to be temporarily put in the hall. 

Transberger remembered conversations with Ms. Moore, and his telling 

Ms. Moore  he did not want a Grade IV transferred to Long Beach.  

Richard Doyle, Director of the Bureau of Specialized Prosecutions,  

testified that he transferred Seligman from the Psychiatric Unit because an 

African American secretary told him about an incident where a deputy 

referred to her as a “nigger.”  Despite the fact the secretary wouldn’t 

reveal the name of the person who made the remark, Doyle felt Seligman 

should have reported the matter to Employee Relations, but Seligman had 

taken no such action, contrary to what Doyle considered was established 

office policy.2 

It was also reported to Doyle that a grievance was filed against 

Seligman after a meeting  in 2006 with members of his staff while in the 

psychiatric unit.  Seligman acknowledged to Jan Maurizi that he had 

stated in this meeting that he suffered from Panic Attack Syndrome, that 

                                                 
2  Mr. Cooley testified, to the contrary, that “when the complaining party refused to pursue a complaint,” 
his or her supervisor was not obligated to either investigate the matter, nor to report it.   
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he was taking medicine that caused him to have a “limp dick,” that he had 

once been addicted to Xanax, and that if the deputies wanted to tell him to 

“fuck off” or call him an “asshole” they could, and that as a parent he had 

held his children by the throat against a wall.  These two incidents, plus an 

e-mail he sent out about his daughter’s performance in a play formed the 

basis for Doyle’s decision to transfer Seligman from his unit, despite the 

fact he was never disciplined for this conduct.   

 When Seligman asked the reason for his transfer from the 

Psychiatric Unit, Doyle told him it was an ER matter and he wouldn’t 

discuss it with him.  He didn’t believe that Seligman was a candidate for 

the Major Crimes or Hardcore Crimes Divisions because he did not have 

recent intensive trial experience and was not of the caliber of the “cream 

of the crop” attorneys working in those Divisions.  He never told 

Seligman the reason for his transfer out of the Psychiatric Unit. 

 His supervisor prepared an evaluation for Seligman after these 

incidents involving the complaint from the black secretary.  It was 

“outstanding.”   Doyle had a chance to object to this characterization and 

did not.   He himself was promoted to the position of Assistant head 

Deputy shortly after an arrest for drunk driving, followed by a guilty plea 



 26

and a conviction.  After observing a seminar in which Seligman played the 

part of a defense attorney in front of a mock  jury, Doyle admitted that 

Seligman’s work was “very good.”  

       Pamela Moore testified that she had had conversations with 

Mr. Transberger, the Head Deputy in the Long Beach office, concerning 

his need for a senior deputy.  She had talked to him specifically about the 

transfer of Seligman prior to the actual transfer.  Seligman had expressed a 

preference for Long Beach.  Mr. Transbarger agreed that Seligman would 

make a good choice to help him fill some of the vacancies in Long Beach.  

The decision to transfer Seligman was made prior to the March 17 

bargaining session and purportedly had nothing to do with his 

involvement in ADDA.  Transberger stated, however, that he had not 

wanted a Grade IV deputy and told Ms. Moore as much. 

 Cooley authorized the preparation and dissemination of the memo 

entitled “A View from the 18th Floor.”  The “disgruntled employees” he 

had in mind were all officers of ADDA, and included  Ipsen, Marc 

Debbaudt, and Hyatt Seligman. 
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Ipsen was called by the District Attorney3 and admitted having 

stated in 2008 when he ran for District Attorney, that Cooley was the 

worst D.A. Los Angeles County has ever had.  Ipsen said to a reporter for 

the Metropolitan News in March of 2008 that he had entered the race for 

District attorney because “the county deserves a prosecutor who looks out 

for the interests of it’s citizens,” rather than one “who is more interested 

in collecting money from defense attorneys  and getting raises.” He also 

said  that, “Cooley has turned out to be a complete disappointment to 

prosecutors and crime victims.”  During an interview in May of that year 

he said to a reporter for the Daily News, “Cooley has taken hundreds of 

thousands of dollars from the criminal defense bar and has been swayed 

by their influence, and that “his position on Jessica’s Law is evidence of 

that.”   He also made the statements quoted in a two page issue of the Full 

Disclosure Network on May 14, 2008.  He was suspended in 2008 or 2009 

when, in his opinion, he was criticizing a supervisor for her treatment of 

ADDA members. 

Testimony was heard from both Cooley and Ipsen concerning 

complaints about Ipsen maintaining for approximately ten years from 

                                                 
3 This evidence was offered in support of respondent’s theory that Cooley’s animosity was directed not at 
ADDA, but only at Ipsen. 
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1993, a lot full of old automobiles which constituted zoning violations, of 

efforts of Ipsen in 1995 to have misdemeanor charges for an assault against 

a friend of his elevated to a felony,  of an impassioned suggestion during 

this time to Cooley that homicide charges be alleged against Judge Oki 

and Wesley for  the aforementioned Memorial Day incident, of political 

activity that Ipsen had conducted in the office in 2004, of Ipsen being 

criticized in an opinion of the California Supreme Court of, “intentionally 

and without good faith or justification” arguing inconsistent and factually 

irreconcilable theories  in two related criminal cases in 2005. 

       SUMMMARY OF THE POSITIONS OF THE PARTIES 

The Charging Parties claim that the District Attorney and his staff 

were hostile to ADDA and its members and officers, and that their 

antiunion animus motivated and directed all their actions in transferring 

and otherwise interfering with ADDA and its officers and members.  

They seek an injunction to return various employees of the Office to the 

status quo. 

      The defense seemed to change in media res as a result of the musical 

chairs of law firms that represented the District Attorney at different 

times.  The District Attorney’s present firm argues, inter alia, that the 
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Debbaudt transfer did not constitute an unfair employee relations 

practice; that there is insufficient evidence that the transfer of Debbaudt 

was connected with any protected activity; that no injunction should issue 

against respondent; that the transfer of Debbaudt was merely a lateral one 

because he had suffered no loss of wages or  benefits; and that even if the 

District Attorney’s actions did amount to an unfair employee relations 

practice, he and his office are relieved of liability because of the dual 

motive doctrine.    

       STATEMENT OF ISSUES 

For the sake of clarity, it is perhaps best to begin a discussion of the 

issues in this case by first clarifying what are not questions pending for 

decision before the Hearing Officer in this case, including the following: 

    1.  While it is within the authority of ADDA as a party herein to 

represent the interests of any of its membership generally based on the 

allegations of UFC Case No. 24.08, the only individual grievant left in this 

case, with the dismissal of the charges in UFC Case No. 10.08, is Marc 

Debbaudt. As stated in the Hearing Officer’s ruling on the District 

Attorney’s Motion to Strike, a motion made subsequent to the filing of 

the briefs in this case, counsel for ADDA had not indicated either that he 
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intended to assert any claims of Ipsen after Ipsen had dismissed UFC Case 

No. 10.08, nor had he made it clear that Dver and Seligman, who were 

never charging parties,  were to be treated as actual claimants herein, 

rather than being called merely to show a pattern or practice of 

discrimination against ADDA members.  The Hearing officer commented 

on a couple of occasions that he would consider any evidence that was 

relevant to any of the parties contentions concerning the presence or 

absence of discrimination, but he never said evidence could be produced to 

create claims additional to  those set forth in the Charges filed at the 

beginning of these cases.  This would be unfair to Respondent who had 

been given no notice of this unexpressed position and therefore 

understandably did not address this position of ADDA either in his brief 

or at trial.  While Ipsen, Dver, and Seligman may not assert any claims as 

Charging Parties, they may be entitled to general relief provided members 

of ADDA herein.    

     2.  The allegations of Debbaudt of violations of his First 

Amendment rights by respondent in UFC Case No. 22.08 are not at issue, 
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being beyond the limited jurisdiction conferred on the Hearing Officer by 

the Ordinance. 4   

  3.   Any contentions concerning the validity of the new 

Performance Evaluation System adopted by the respondent in July of 

2010 are not within the concerns herein.  These new standards were 

addressed by Hearing Officer Steven L. Houston, Esq., in his learned 

Report lodged with the Commission on August 20, 2010.  They are no 

part of the subject matter of the Charges in UFC Case Nos.  22.08 and 

24.08.  Furthermore, there was insufficient evidence presented with 

respect to the impact of the new rules on the evaluations of non-ADDA 

members. 

4.  Any contentions regarding the validity of the policies of 

respondent concerning promotions from Grade IV to Grade V are outside 

the concerns of the Hearing Officer, despite the fact that there has been 

testimony by Ms. Lacey that the District Attorney refused  to give 

consideration to ADDA members for such promotions. This is a separate 

                                                 
4   The jurisdiction of the Commission does  not extend beyond the scope of the Ordinance.  These First 
Amendment allegations are accordingly surplus allegations.  They do not, however, detract from the 
actionable portions of the Charge in UFC No.22.08 because “superfluity does not vitiate.”  Civil Code. 
section 3537. 
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issue distinct from the allegations of the Charging Parties, which also was 

not fully litigated herein.5 

The issues appropriately before the Hearing Officer, therefore, are 

as follows: 

     1.  Did the actions of the District Attorney’s Office performed in 

making periodic transfers of deputies tend to “interfere with, restrain, or 

coerce” members of ADDA in the exercise of their rights under the 

Employee Relations Ordinance?      

2.  Is the defense of dual motive available to the District Attorney based 

on the evidence adduced? 

3. If the answer to the first inquiry is in the affirmative and the answer to 

the second is in the negative, what is the appropriate remedy? 

              
                              DISCUSSION 

     I 

The Drawing of a Negative Inference by the  

          the Hearing Officer was Justified in this Case 

         After Respondent and it’s Attorneys Defied 

                                                 
5  An action for failure to promote clearly lies when the claimant has shown he is qualified and his rejection 
is based on an antiunion animus.   Fair Employment Practice Commission v State Personnel Board (1981) 
117 Cal. App. 3d 332,333-334. 
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         Subpoenas  Issued by the Commission and 

        Orders Issued by the Hearing Officer 

Though the District Attorney was validly served with properly 

issued subpoenas on more than one occasion, and was ordered by the 

Hearing Officer to appear on a particular date, after his first attorney 

promised on the record that he would be present, he did not appear until 

almost a year later, and then not to honor the Charging Parties’ 

subpoenas, but to testify on his own behalf.   

Cooley’s attorneys’ out and out defiance and disdain of the 

subpoenas and the orders of the Hearing Officer, without bothering to 

raise any objection thereto or claim any privilege, were subject to only 

one interpretation: that Cooley’s actions were not to be questioned or his 

decisions challenged.  

The record will show that the Hearing Officer deferred to Cooley 

despite his initial refusals, in view of his position with the County, giving 

him second and third chances to appear and forestall the consequences 

counsel for the Charging Parties justifiably sought for six months. 

Counsel continued in this fashion until their refusal was so clearly 
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without any basis in law or equity that it had to be addressed by the 

Hearing Officer.   

         One of the immutable principles of our jurisprudence is that no man 

is above the law.  A President of the United States was made to quit his 

office for, inter alia, defying a subpoena.  U.S. v Nixon (1974) 418 U.S. 

683, 709.  The conduct of the District Attorney’s counsel, as revealed in 

the record of this case, is no less culpable. 

One thing became clear in the events that transpired as the hearing 

in this case progressed; the various counsel who represented the District 

Attorney engaged in dilatory tactics and made frivolous legal arguments 

which unduly extended the proceedings.  They continued to maintain the 

position that the District Attorney was not going to testify until present 

counsel did a volte-face, and called him, not in response the Charging 

Parties’ subpoenas served upon him, but as a witness testifying in his own 

behalf.   

The District Attorney is plainly responsible for all of the actions of 

his various counsel under well-settled principles of the law of agency.  

Link v Wabash Railroad  (1967) 370 U.S. 626, 633-634.  
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Two declarations of the District Attorney under penalty of perjury 

were filed in these proceedings declaring Cooley had no personal 

knowledge of the facts alleged in the Charges, despite a clear ruling by the 

Hearing Officer that Cooley was a percipient witness and that it was 

impossible “to cross-examine a declaration.”  As Cooley and his counsel 

knew or should have known, these statements were untrue.  Cooley had 

unilaterally caused Debbaudt’s transfer and arguably did the same thing 

for Dver’s transfer and demotion. 

Ms. Dixon Silva made the novel argument, without citing any 

authority therefor, presumably because no such principle exists in the law 

of any jurisdiction, that having already obtained testimony on other 

matters from management people like Zajac and Ms. Lacey, the Charging 

Parties were foreclosed from requiring Cooley to testify on a wholly 

distinct area, the  question of his motive or motives in transferring certain 

deputies.  

Ms. Evans was absent at the next scheduled day of hearing,6  

November 10, 2009.  It was announced that L.Trevor Grimm, Esq. and 

Michelle Ghaltchi, Esq. of Madding and Marder had replaced her in the 
                                                 
6 The Charging Parties argue that the replacement of Ms. Evans was due to her offering to produce the 
District Attorney as a witness.  While her sudden removal is suspicious, the Hearing Officer makes no such 
finding, based on a lack of evidence. 
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interim.   Grimm mentioned that the District Attorney was in the 

Dominican Republic.  Cooley’s unavailability for the November 10 

hearing, one of the dates selected by the parties in the meeting in Mr. 

Causey’s office, had never been mentioned by Ms. Evans in that meeting 

and was not mentioned by Grimm until the November 10 hearing.   

Grimm stated at the November 10, 2009 hearing that because of the 

recent filing of an action by ADDA, Ipsen, Debbaudt, and Seligman in the 

United States District Court for the Central District of California, naming 

the District Attorney, et al., for violations of constitutional rights, he was 

seeking, first a dismissal of, then a stay of the present proceedings.   His 

professed grounds were that these proceedings were now preempted by 

federal law, and that the federal court had exclusive jurisdiction of the 

allegations in this hearing.  It would be contrary to the Federal Rules of 

Discovery, he contended, for the District Attorney to testify in this 

matter, citing that as a ground for the failure again by Cooley to comply 

with the subpoena. 

The Hearing Officer summarily denied this frivolous request for a 

stay on the merits, finding no federal preemption or exclusive jurisdiction, 



 37

and referred Counsel to the United States Supreme Court’s decision in 

“the Colorado Anti-discrimination Commission case.”7  

The Charging parties again requested the Hearing Officer to draw a 

negative inference because of Cooley’s failure to appear after their 

attempting to have him testify for more than five months.  The Hearing 

Officer expressed his reluctance to do so because he “didn’t know the 

effect it would have on Mr. Cooley or his career.”  Instead he ordered 

Cooley to appear on December 2, 2009 at 10 a.m., making it clear that if 

he did not appear at that time, and no reasonable excuse was made for his 

nonappearance, the Hearing Officer would draw a negative inference.  

  The District Attorney, in fact, did not appear at the 

December 2 hearing either, Grimm still maintaining his baseless position 

that exclusive jurisdiction was in the federal court.  Before the December 2 

hearing was over, Grimm confirmed  that neither the District Attorney 

nor any subpoenaed witness from his office would  be testifying until at 

least the motion was heard and ruled upon in the federal court and 

perhaps not even then, meaning that if this threat was carried out the 

hearings would be brought to a standstill. The                     Hearing 

                                                 
7Colorado Anti-discrimination Commission v. Continental Airlines (1963) 372 U.S. 714 . 
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Officer then warned that should counsel persist in his position of refusing 

to comply with subpoenas issued  by the Commission, and the orders of 

the Hearing Officer, he would consider invoking the extreme remedy  

provided for under 6.06 (f) of the ERCOM Rules and Regulations, i.e.,  

disregarding all evidence offered by counsel for the District Attorney’s 

office.  The Hearing Officer further stated that the effect of Grimm’s 

suggestion to bar all subpoenaed employees of respondent from testifying, 

if carried out, would effectively prevent the ability of the Commission to 

proceed further, so that he could see no alternative to taking this action, 

since he possessed no contempt power.  Though Grimm retreated 

eventually from this position with respect to other witnesses, his position 

remained adamant that the District Attorney would not appear and would 

not state a reason for his noncompliance. 

          The District Attorney, as the Chief Law Enforcement Official in 

the County, was well aware of the importance of subpoenas and the legal 

duty to comply with them, and of all people was least able to justify 

noncompliance.       The Commission is a quasi-judicial administrative 

agency, established in 1968 by the Los Angeles County Board of 

Supervisors.  But without the power to enforce its subpoenas and other 
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orders by contempt, it is left to the only remedy provided by the 

Ordinance, i.e., to disregard the testimony and other evidence of any 

party who defies its processes.   

  It was under these circumstances that after an admonishment 

to counsel with due notice on the record, the Hearing Officer drew 

a negative inference when the District Attorney did not appear at 

the hearing on December 4, 2009.  

The necessity of drawing this inference when Mr. Cooley did 

not comply was therefore twofold, being both procedural and 

evidentiary.  While the Rules and Regulations of the Commission 

do not specifically authorize the drawing of a negative inference for 

noncompliance with a subpoena, the principles contained in 

sections 412 and 413 of the Evidence Code do.8    

 Here counsel for the District Attorney were clearly 

withholding evidence from the Charging Parties.  Though the 

Hearing Officer had no power to compel the District Attorney to 

                                                 
8 Evidence Code 412 
If weaker and less evidence is offered when it was within the power of the party to produce stronger and 
more satisfactory evidence, the evidence offered should be viewed with distrust. 
Evidence Code 413 
In determining what inferences to draw from the evidence of facts in the case against  a party, the trier of 
fact may consider, among other things, the party’s failure to explain or to deny by his testimony such 
evidence of facts in the case against him, or his willful suppression of evidence  relating thereto, if such be 
the case. 



 40

testify, he was authorized to draw a negative inference from that 

failure pursuant to the provisions of these two sections.  

   In Williamson v. Superior Court (1978) 21 Cal. 3d 829, 835-

836, our Supreme Court explained that section 413 “…is predicated 

on common sense and public policy.  The purpose of a trial is to 

arrive at the true facts.  A trial is not a game where one counsel 

safely may sit back and refuse to produce evidence where in the 

nature of things his client is the only source from which that 

evidence may be secured.”  

Moreover, as Rule 6.07 (f) empowers the Hearing Officer to 

disregard all evidence of a non-complying party, it inferentially 

authorizes a hearing officer to impose a lesser sanction encompassed 

within the greater expressed sanction under the doctrine that the 

greater includes the lesser.  Civil Code section 3536.   

This utter defiance of the processes of ERCOM shows the 

state of mind of the District Attorney as much as any evidence 

adduced in the case.  The drawing of such an inference by the 

Hearing Officer, instead of disregarding all of Respondent’s 

evidence, was the proper approach in this case.    By exercising this 
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restraint, the Hearing Officer’s determination in this case will be 

made on a full record, which will be in the interest of all parties, 

rather than by operation of law. 

 

 

 

                                       II 

The Charging Parties’ Met their Burden of Persuasion 

or Burden of Proof, Making a Prima Facie Case that the      

Respondent Committed  Unfair Labor Relations Practices in 

Violation of  the Ordinance. 

      Section 4 of the Employee Relations Ordinance guarantees employees 

of Los Angeles County governmental agencies the right to form, join and 

participate in the activities of employee organizations of their own 

choosing for the purpose of representation on all matters of employee 

relations.  

      The Charging Parties herein allege that the District Attorney’s Office  

“interfered with, restrained, and coerced” them in the exercise of the 

rights protected by the Ordinance, these violations consisting of punitive 
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transferring of officers and members of ADDA, all conducted to 

undermine ADDA and collective eights of its officers and members. 

        The provisions the Charging Parties contend the Respondent 

violated constitute strong protection both for the right of public 

employees to join and participate in the activities of labor organizations 

and for labor organizations to represent these employees’ interests with 

public agencies.  Santa Clara County Attorneys Assn. v. Woodside (1994) 7 

Cal. 4th 525, 538-539; Coachella Valley Mosquito & Vector Control Dist. v 

California Public Employment (2005) 35 Cal. 4th 1072, 1077.   

     This language of the Ordinance tracks much of the wording of 

the pertinent sections of both the Meyers, Milias, Brown Act, section 3506 

of the Government Code, and section 8 (a) (1) of the National Labor 

Relations Act, 29 USC 158 (a) (1).  It has long been held that cases 

interpreting these legislative enactments may be looked to for guidance in 

interpreting the Ordinance. Vernon Firefighters v. City of Vernon (1986) 

102 Cal. App. 3d 802, 815; Campbell Municipal Employees Assn. v. City of 

Campbell (1982) 131 Cal. App. 3d 416, 423.   Accordingly, it is appropriate 

to consider not only decisions  rendered in cases involving the Ordinance, 

but also state and federal employment cases involving violations of these 
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federal and state laws .   Guz v Bechtel National, Inc. (2000) 24 Cal. 4th 317, 

354; Reno v. Baird  (1998) 18 Cal. 4th 640,647-648. 

The applicable burden of proof in these cases, as the California 

courts have determined, is based on section 3506 of the Government Code 

(i.e. The Meyers, Milias, Brown Act).  Furthermore, the Supreme Court 

has dispensed with the need for proof of antiunion animus where the 

actions of the employer are “inherently destructive” of substantial 

collective rights of employees.  NLRB v. Great Dane Trailers, Inc., 388 U.S. 

26 (1967).      

Under the provisions of Government Code 3056 as interpreted, 

affected unions or employees, or both, as in this case, need not prove 

actual interference with, or coercion of  employees, they need only show 

the acts of the employer tended to interfere with, restrain or coerce these 

employees in the exercise of their protected activity.  Furthermore they 

need not prove the acts of the government employer were intended to 

cause these results, but only that they had that effect.  Carian v 

Agricultural Labor Relations Board (1984) 36 Cal. 3d 651, 657. 

Stated another way, Charging Parties “need not prove the County’s 

interference with, restraint or coercion of their protected rights was 
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motivated by antiunion animus (Fun Striders, Inc. v. NLRB (9th Cir. 1981) 

686 F. 2d 659, 663; Carian, supra,36 Cal. 3d at 671.”  All Charging Parties 

are required to prove “is 1) That the employee was engaged in protected 

activities; 2) That the employer engaged in conduct that tended to interfere 

with, restrain or coerce those activities; and 3) that the employer’s 

conduct was not justified by legitimate business reasons.”   Public 

Employees’ Assn. of Tulare County v. Board of Supervisors (1985) 167 Cal. 

App. 3d 797, 807. 

Under this burden the Charging Parties would need to show only 

that Debbaudt was the Vice-President of ADDA, that he was actively 

involved with the negotiations, that his transfer to Pomona Juvenile 

Court interfered with this purpose, and the District Attorney lacked a 

legitimate business reason in making the transfer. 

Additional factors to be considered are whether the conduct of the 

District Attorney’s Office was “inherently destructive” of the rights of 

ADDA’s members, and whether the Wright Line test, 251 N.L.R.B. 1083 

(1982) is applicable instead.  The issue of which burden of proof to apply, 

however, turns out to be an academic one, as will be discussed infra. 
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III 

The Transfer of Marc Debbaudt to a Lesser Juvenile Court 

Assignment was in Violation of the Ordinance. 

 Marc Debbaudt, the sole remaining individual Charging party, like 

two of the other individuals involved in the transfers, Dver and Seligman, 

was a long term employee.  Like them, he had received “outstanding” 

evaluations throughout his tenure with the office.  None of these three 

were disciplined for the conduct that the District Attorney ostensibly 

relied upon to support their transfers, nor were any of them seriously 

counseled by the District Attorney at the time of these alleged actions. 

 Counsel would have the Hearing Officer discount the periodic 

evaluations used by the District Attorney in the past as “inflated” and 

therefore not to be relied upon.  Other than speculation, Respondent 

offered nothing to show the basis of this long standing practice.  Whether 

it was instituted as an accurate measure of performance, or to increase 

morale or agency loyalty, or for some other reason, clearly these  

evaluations were done for the employer’s interest, not the employees.  We 

know the Personnel Manual required them to be accurate.  Counsel 

cannot have it both ways. If these evaluations were not acccurate, as is 
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now claimed, the doctrine of equitable estoppel prevents this contention.  

See, generally, Honeywell v WCAB (2005) 35 Cal.  4th 24, 27.  The Hearing 

Officer therefore finds Respondent is bound by these past appraisals. 

 It is significant that counsel for the District Attorney skirts the 

damaging testimony of witnesses such as Lacey and Dver, concerning 

Cooley’s true state of mind, the effect of the Hearing Officer’s drawing of 

a negative inference when Cooley’s attorneys blocked his appearance as a 

witness for the Charging Parties, as though it were the better strategy to 

omit that evidence rather than “grasping the nettles to counsel’s breast” 

and dealing directly with them, as the late Frederick Bernays Weiner 

advised years ago in another connection  in Briefing and Arguing Federal 

Appeals (2004). 

Counsel for the District Attorney speculates that ADDA’s counsel 

will rely on the letter Debbaudt wrote dated July 22, 2007 to labor 

organizations in the County of Los Angeles to withhold their support 

from Cooley’s reelection campaign (Union Exh. 12), pointing out at some 

length Cooley’s alleged unfair treatment of ADDA during its 

organizational efforts.   
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But counsel misses the point, for most of what Debbaudt was doing 

during this period other than his normal work duties, his participation in 

negotiations and his efforts to preserve the union, constituted protected 

activity within the meaning of the Ordinance.  Furthermore, counsel is 

wrong when he contends that the preparation and issuance of the letter 

was political and not protected activity, citing Ford Motor Company, 221 

NLRB, 663, 666 (1975).  While that case is a correct statement of the 

principal that purely political messages are not protected, where a message 

bears content that is partly related to collective bargaining matters and 

partly related to political matters, it is a protected activity.  Eastex v 

NLRB, 437 U.S. 556, 563 (1985).  The Hearing Officer accordingly finds 

that the writing and dissemination of the letter constituted protected 

activity. 

The letter states that the reason for the requested non-endorsement 

of Cooley was because of the actions of Cooley against ADDA, which are 

individually set out and include unlawful transfers.  The undisputed 

evidence is that after the letter was sent, Ms. Lacey went to an ADDA 

Board meeting, demanded to know if the Board had authorized the letter, 
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was told that it had, and then threatened to discredit Debbaudt.  This 

alone constituted a prima facie case. 

Counsel for the District Attorney also contends that the transfer of 

Debbaudt to Pomona was not an “adverse employment action” because he 

experienced no reduction in pay or benefits.  To have ousted a Deputy 

District Attorney IV with more than twenty years of notable service and 

placed him in a menial position, a job where he is little more than a court 

clerk, suggests an intent to demean and disgrace him. 

No other reasonable explanation comes to mind for such an 

unprecedented waste of an agency’s manpower and expertise. It was an 

insult, as ADDA’s counsel contends, not only to Debbaudt, but to the 

union, bearing the same tone as the District Attorney’s sarcastic comment 

that Debbaudt was transferred “to relieve him” from the stress of handling 

three strikes cases.   It is tantamount to arguing that assigning to a 

physician the duties of a janitor is permissible so long as he suffers no loss 

of pay. 

While different courts have defined the phrase “adverse 

employment action,” our own Ninth Circuit has adopted the broad 

definition of the Equal Employment Opportunities Commission  (see 



 49

EEOC Guidance 8-15) to include “any employer action that is reasonably 

likely to deter protected activity.”  Ray v Henderson, 217 F3d 1234 (2000).   

The Hearing Officer adopts this as the proper standard and accordingly 

rejects this argument. 

 Furthermore, the argument that the duties of this non-supervisory 

entry level was appropriate for Debbaudt  is contrary to the more credible 

testimony offered at the hearing. Even Mr. Zajac testified that the transfer 

was “unusual” and that the work to be performed by Debbaudt in 

Pomona Juvenile Court was not appropriate work for a Grade IV deputy. 

The Hearing Officer deems this the most credible evidence of the effect of 

the transfer of Debbaudt and  rejects all evidence to the contrary. 

The Cooley we know from both Ms. Lacey’s and Dver’s testimony, 

detested both ADDA and Debbaudt, it’s Vice President.  Cooley was 

personally involved in the transfer (despite the declaration he filed early in 

the proceedings that he had no personal knowledge of any of the 

transfers).  We know as well from Zajac’s aforementioned testimony, 

which generally followed the party line, that the transfer was “unusual” 

and the work inappropriate for an experienced Grade IV.  Moreover,  

things were “heating up,” at the time of the transfer according to 
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Debbaudt, when a newly certified union was pressing to get an agreement 

with management and Debbaudt, as Vice-President, was central to 

presenting ADDA’s position at negotiations.  Debbaudt would be 

diminished by his being sent off to an inferior assignment. Significantly, 

when this transfer was questioned by Pam Moore and possibly others of 

the directors, John Spillane, Cooley’s chief assistant told them, apparently 

peremptorily, that the decision to transfer Debbaudt ‘‘would not be 

reconsidered,” thereby silencing any further discussion. 

When disciplinary action follows “close on the heels” of the exercise 

of protected activity on the part of an employee, such action will support 

an inference on the part of the trier of fact that it was retaliatory.   Gleklen 

v. Democratic Congressional Committee 193 F 3d 1365, 1367 (9th Cir. 2000).  

Though this is not a mechanical rule to be invoked in all cases, it is 

applicable here based on the facts of this case which contain the elements 

necessary to support such an inference.  What can only be regarded as a 

punitive transfer of one of the principal negotiators for the union during 

an intense time in negotiations for a collective bargaining agreement 

speaks loud and clear, that active involvement with ADDA would carry 

with it a heavy price. 
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                       IV 

The Purported “Business Reasons” Cited by Respondent to 

Justify the Transfers were Pretexts.  

The longstanding transfer process, which is supported in part by 

legitimate  business reasons, was revealed to also be a weapon the District 

Attorney could use to punish his enemies by sending them to exile in 

remote and unappealing assignments for “freeway therapy” a phrase with 

which virtually all the witnesses who appeared were familiar.  

While such conduct by management is not a per se violation of the 

Ordinance, it is apparent from the evidence this practice had the effect of 

interfering with officers and members of ADDA  participating in 

collective bargaining negotiations between the parties.  There was 

evidence that this was one of the policies Mr. Cooley attacked in his 

successful campaign against Gil Garcetti, his predecessor. 

 
The certification of a union is only the beginning of its efforts to 

win the long term support of its members.  It is normal that soon after 

certification the union must undertake the difficult task of negotiating a 
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collective bargaining agreement. The failure or even delay in doing so can 

result in the union’s undoing. 

Debbaudt, as the Vice-President of  ADDA, was involved in the 

early stages of negotiations when he was transferred to Pomona Juvenile 

without warning to perform entry level work in September, 2008. Of the 

other two individuals, Seligman had had an angry confrontation with 

management during negotiations two days before he was told he was 

being transferred to Long Beach on May 11, 2009 to a non-supervisory 

position and Dver had incurred the wrath of Cooley when he went to 

meet with him on October 17, 2008 to talk about serving on the ADDA 

negotiation committee, where he was accused of influencing employees to 

join ADDA.  He was transferred and demoted on the same date as 

Seligman.  Based on both the nature and timing of the circumstances in 

these three cases it is clear that these transfers were in retaliation for 

protected activity. Passantino v. Johnson & Johnson, 212 F.3d 493, 507 

(9th Cir. 2000); Yartzoff v. Thomas, 809 F 2d 1371, 1375 (9th Cir. 1987).  

The Hearing Officer so finds. 

 Where, as here, an employer’s states shifting explanations for his 

adverse action, that can be, in and of itself, the basis for the trier of fact 
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drawing an inference that the claimed circumstances are pretextual.  E.C. 

Waste Inc. v NLRB, 359 F3d 36, 44 (1ST Cir. 2004).  Here Cooley’s failure 

to arrive at consistent reasons for the action he took, as discussed 

hereinabove, shows a kind of desperation, a grasping at straws to make a 

credible explanation for conduct that, in reality, was founded on an illegal 

purpose.  This is clear in the case of the “phantom” judge in Pasadena 

Debbaudt supposedly complained to in 2003 or 2004.  No investigation 

was ever made of this claim. 

  Knowing an incident has been invented out of whole cloth, one 

would not expect the author to engage in the futile act of proving his 

invention is factual. Finally, as counsel for ADDA points out in his brief, 

Debbaudt was not assigned to the Pasadena Court until 2007. 

In summary, the  explanations of the  reasons advanced by 

respondent for the transfer of Debbaudt, on close examination,  prove to 

the Hearing Officer to be obvious pretexts. There were no warnings or 

discipline for these alleged  breaches of policy. When the trier of fact 

determines that the reasons claimed for the actions of the employer are 

not worthy of belief or legitimate exercises of business judgment, he is 

justified in concluding these reasons are a pretext and an illegal motive was 
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a primary factor in  the decision.  Keller v. Orix Credit Alliance, 130 F3d 

1101, 1108 (3rd Cir. 1997). 

The situations of the other individuals are not dissimilar.  The 

testimony of White, Bernardi, Matsumoto, and Cooley, were inconsistent 

concerning what had been said by Dver at the Saturday Seminar. Ms. 

Phillips, Dver’s supervisor, testified that though she was not pleased with 

Dver’s remarks at the Saturday Seminar, she never seriously considered 

disciplining him. Moreover, a DVD was made of the Saturday Seminar 

and was still extant at the time of the hearing, but the District Attorney 

never brought it to the hearing.  The showing of this DVD would have 

been much more salient proof of the gravity or lack of gravity of the 

events of the Saturday Seminar than all the mostly second hand evidence 

provided.  The significance of the District Attorneys failure to produce 

this DVD during the hearing cannot be overlooked by the Hearing 

Officer, who views the evidence which was, in fact, produced with 

distrust, pursuant to section 412 of the Evidence Code.   Furthermore, 

none of the supposedly offended women filed a grievance, though one of 

the women, Cynthia Nikono, who Dver said should give marriage “a try,” 

complained to Kerry White that the remarks embarrassed her.  The real 
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cause of Dver’s transfer and demotion was plainly his alleged influencing 

of hundreds of employees to join ADDA.  The angry reaction of the 

District Attorney is consistent, as described by Dver, with Ms. Lacey’s 

description of her boss. 

 One of the main complaints, again an old one, against Seligman, 

was his failure to forward a complaint of a racist remark to Industrial 

Relations despite the fact that the victim of the remark refused to identify 

the person who had made it.  It was an established policy, Mr. Doyle, his 

supervisor, claimed and a serious violation on the part of Seligman  But 

when the District Attorney finally made his way to the stand, he 

contradicted this statement by Doyle, saying there was no duty to carry 

an investigation forward in instances where the victim did nor fully 

cooperate.  

 The two transfers of Seligman, as mentioned before came on the 

heels of protected conduct; the first, his transfer from the Psychiatric Unit 

was close in time to his testimony at the certification hearing; the second 

was days after a heated discussion near the beginning of collective 

bargaining negotiations between the parties.  The contrary testimony of 

Pamela Moore the Hearing Officer finds less than credible. 
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The evidence of the employer’s transfers of officers of ADDA 

amounts to  nothing less than ill disguised willful acts meant to destroy 

ADDA, even if it meant damaging the careers of senior deputies with 

excellent records and twenty to thirty years of service in highly 

responsible positions,  deputies who had earned the District Attorney’s  

disapproval based solely on the fact they desired union representation. 

                   IV. The District Attorney’s Dual Motive Defense 

   Is Lacking in Merit  

 Leaving no stone unturned, a last ditch effort was made by current 

counsel after Attorney Grimm’s firm had been replaced.   They proposed 

to prove that the actions of Mr. Cooley were not directed toward ADDA 

or its officers or members but solely against Mr. Ipsen, who had 

antagonized the District Attorney, and run against him in his reelection 

campaign where he raised questions about his honesty and competence.   

During these years, Ipsen was supposedly arrogant and uncooperative, and 

was not above all sorts of alleged dishonorable conduct which purportedly 

reflected poorly on his employer. 

 The Hearing Officer agrees with counsel for ADDA that the 

disliking of a union official from past dealings is no basis to justify 
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interference with his efforts on the part of the union.  There is no special 

exemption from unfair employee relations liability for unlawful actions 

taken against the union, its officers or members because of an employer’s 

adverse personal feelings for a union official. 

Relying on the dual motive theory first announced in a 

discrimination case (Price Waterhouse v. Hopkins,490 U.S. 228,275, 377-

278, Heard v. Lockheed Missile and Space Co. (2001) 44 Cal. App. 4th 1733, 

1749), counsel for the District Attorney now argue that they have shown 

by a preponderance of the evidence that an independent legal basis exists 

for the District Attorney’s conduct, his disgust of Ipsen and all he had 

done and that this second motive relieves him from liability for his 

violations of the ordinance.  The principal thus advanced is not the law  

and has never been the law. 

 While there is evidence in the record of an early negative 

relationship between Cooley and Ipsen, this enmity, no matter how severe 

or longstanding, falls far short of explaining why the  District Attorney 

took the stern measures he did against other deputies in the office who 

supported ADDA.  In this connection the testimony of the District 

Attorney hindered more than helped counsel’s contentions.  Moreover, 
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the evidence of Ipsen’s shortcomings are even less persuasive then his 

inflammatory statements against Cooley, and Cooley was evidently not 

moved to discipline Ipsen for any of these alleged actions.  

But if even if that were the case, it is beyond a doubt that the 

contempt for Ipsen had clearly broadened  by 2008 into an intense hatred 

for ADDA and its officers and members.  It had become a far reaching 

bias against the union and everyone connected with its operations. Direct 

evidence of this came from the testimony of Dver and Ms Lacey and from 

the District Attorney’s own mouth.  He constantly referred to other 

officers and members who were the objects of his contempt.  In the 

Memo, the View from the Eighteenth floor, issued during the trial he 

mentions a group “of disgruntled employees” who have attacked his 

reputation and caused trouble.   At trial he identified these people as 

officers and directors of the union.  He told Ms. Lacey that he hated 

Debbaust and mentioned other members of the union he despised in 

addition to Ipsen.  At trial he called them “those people” and “a bunch of 

those people.” 



 59

The Hearing Officer therefore finds that the District Attorney’s 

position on the dual motive defense is both contrary to law and without 

evidence to sustain it in any event.   

    VI 

The Undisputed Evidence of Continuing Violations to the Date 

hereof in the Administration of the Transfer Process 

Necessitates the Issuance of an Order Correcting Past Violations 

and Prohibiting Future Violations  

           The uncontested evidence shows, furthermore, that the violations 

of the provisions of the Ordinance are wider spread than the individuals 

named herein and that such violations are continuing, as the transfer 

process is being used to discriminate against officers and active members of 

ADDA.  The Hearing Officer finds ample proof of this situation in the 

aforementioned testimony of  Mr. Zajac, admitting that if a deputy was 

actively involved in ADDA activities, he would not consider him for a 

transfer to certain offices,  as well as Ms. Moore’s testimony that in the 

most recent meetings of the Bureau Directors to discuss transfers, “every 

effort was made” when an opening came up and a member of ADDA was 

considered as a potential replacement,  to pass over the ADDA member 
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and select another individual for the opening.  The effectuation of this 

policy has clearly been and will continue to be the deprivation of choice 

assignments to the members of ADDA, possibly even depriving them of 

promotional rights in the future.   The fact that the District Attorney’s 

Office is trying to limit it’s liability  for violations of the Ordinance will 

not justify such out and out discrimination. 

As noted, the District Attorney’s Office  put on no evidence 

disputing the testimony of these two witnesses. 

 The Supreme Court long go recognized the necessity of an 

accommodation between employee organizational rights and employer 

property rights, rights that must be observed with “as little restriction of 

one as the  other.”  NLRB v Babcock & Wilcox Co. (1954) 352 U.S. 105, 

112; Beth Israel Hospital v. NLRB (1978) 437 U.S 483, 491-492.   The Court 

was speaking of a recognition of the rights and obligations of the 

employer to conduct its affairs and the rights of labor organizations to 

engage in organizational and collective bargaining activity on the 

company’s premises at times and places outside of working areas and 

working hours.   
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 If Zajac or anyone else in management thought that some deputies 

were spending too much of their time being involved in ADDA business 

during working hours, the simple response should have been an insistence 

that all deputies perform the work the office expected of them, and that 

ADDA activities take place outside of such hours and in nonworking 

areas, with discipline for those deputies who acted contrary to these 

instructions.  Instead it was assumed, consistent with its negative view of 

the union, that ADDA members would not comply, and they were, 

without their knowledge, deprived of advancement by being foreclosed 

from preferable  assignments. 

The District Attorney accordingly violated and continues to violate 

the Ordinance, based on this undisputed evidence, using the transfer 

system as a  weapon against the organizational and collective bargaining 

efforts of ADDA members, rather than acquiescing to an arrangement 

where the efforts of ADDA could have been conducted without 

interference with the business of the District Attorney.   

In examining the totality of the evidence in this case, the Hearing 

Officer can only conclude that the District attorney and his staff engaged 

in a deliberate campaign to interfere with, restrain and coerce the 
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Charging Parties and other supporters of ADDA by harassing their 

officers’ organizing efforts, unfairly subjecting  them to discipline that 

employees not affiliated with the union were not subjected to, making 

punitive transfers of them to make less effective their organizing and 

collective bargaining efforts, and denying to them transfer opportunities 

employees not affiliated with the union received,  all in violation of 

section  12 of  the Ordinance.  

 

                     CONCLUSION 

  Whether the Charging Parties burden of proof  required them to 

prove an actual antiunion animus on the part of the District Attorney 

(Carian v. Agricultural Labor Relations Board, supra, 36 Cal. 3d at 657; and 

Public Employees’ Assn of Tulare County v. Board of Supervisors. supra, 167 

Cal. App. 3d at 807), the evidence before the Hearing Officer goes well 

beyond meeting this burden and the burden that Respondent’s allege is 

mandated under Wright Line, 251 N.L.R.B. 1983 (1980).  

In view of this overwhelming evidence, the Hearing Officer must 

conclude that the reasons given by the District Attorney for the reprisals 

against these employees were false and clearly pretexts. 
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Employer violations of fundamental employee rights, as our 

Supreme Court has observed (U.S. Postal Service Board of Governors v 

Aiken, (1983) 460 U.S. 711, 7144), tend to range from the subtle to the 

blatant.  This case is almost anachronistic in its nature with undisguised 

acts so bold that they are almost without parallel in recently reported 

cases, continuing acts  committed to destroy a labor union and damage the 

careers of senior deputies. 

    After a case which lasted  for more than a year, due in large part to 

the machinations of the District Attorney’s counsel, the testimony of 

more than thirty witnesses and the receipt of voluminous exhibits, what 

was disclosed to the Hearing Officer was a deliberate and thinly disguised 

campaign on the part of respondent to destroy ADDA and, if necessary, 

its officers and members, a pattern of antiunion conduct so overt and 

vehement, it harkens back to an earlier and less civil time in employer-

employee relations.  Contrary to the protestations of the  District 

Attorney’s present counsel, the pervasive violations disclosed on the 

record in this case require an appropriate response, a remedy to fit the 

wrong, one calculated to make whole those affected by the conduct 

described herein and to preclude further action of this kind in the future.     
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                          RECOMMENDED DECISION 
 

The Hearing Officer recommends that the Employee 

Relations Commission adopt the determinations herein and issue 

the following order: 

Having determined that the District Attorney has violated the 

provisions of section 12 (a) (1) of the Employee Relations Ordinance 

by interfering with, restraining and  coercing the members and 

officers of ADDA in the exercise of their rights under Section 4 of 

said Ordinance: 

1. The District Attorney and his staff shall forthwith cease and 

desist from interfering with, restraining, or coercing  the 

officers and members of ADDA in the exercise of their 

rights under the Employee Relations Ordinance. 

 2.  The District Attorney shall forthwith rescind the illegal 

transfers of Marc Debbaudt, and restore  him, without loss of 

seniority, to a position equivalent to the position he occupied 

prior to his illegal transfer from Pasadena.   The District 

Attorney shall, furthermore, compensate him at the established 
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County Rate for any additional mileage and other expenses he 

has incurred as a result of the illegal transfer. 

3. The District Attorney shall forthwith cease and desist from 

determining further transfers based in whole or in part on 

consideration of membership or participation in ADDA.  

4. All transfers made since March, 2008, where an ADDA 

member was involved and where such member claims within 60 

days of the decision of the Commission that his transfer was in 

violation of the Ordinance, shall be reassessed without 

consideration of the employee’s  membership or participation in 

ADDA, and reassignments shall be made, without loss of seniority,  

in all cases where prior transfers were made based on this unlawful  

criteria.   All new assignments based on these reassessments shall be 

completed within sixty days of these reassessments.  Where the 

issues cannot be resolved, the Hearing Officer retains jurisdiction to 

make a final determination. 

5.  Where it appears on reassessment of any such transfer 

that the transfer was based in whole or in part on the 

aforementioned unlawful criteria, the ADDA member shall be 
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entitled to compensation at the established County Rate for any 

additional mileage and shall recover other expenses  incurred as a 

result of the illegal transfer. 

  6.  Respondent shall forthwith post a copy of the 

determination of the Commission herein, a copy of the remedial notice 

containing terms prescribed by the Commission, and a copy of the 

Employee Relations Ordinance in a conspicuous place in all offices for a 

period of 45 days. 

7. Respondent shall forthwith allow representatives of 

ADDA access to its public bulletin boards to post notices and 

announcements concerning its activities. 

                                Respectfully submitted, 

                                    Thomas Kerrigan 

  

                                      Hearing Officer 

 

 

Dated : November 10, 2010 

 


